The Internal Affairs Doctrine ("IAD") has traditionally been a categorical rule mandating that in corporate conflict-of-laws scenarios, only the incorporating state has the right to regulate a corporation's internal affairs. California has created a statutory exception to the IAD, however, that allows regulation of the internal affairs of out-of-state corporations in limited circumstances. In 2005 , in VantagePoint Venture Partners 1996, the Supreme Court of Delaware rejected California's statutory exception and its associated public policy in an attempt to reestablish the status quo of the IAD as an absolute mandate. This Note offers a critique of the VantagePoint opinion and argues that California's statutory exception should be universally accepted. This Note also suggests that the real motivation driving the VantagePoint court's decision to reject an exception to the IAD may have been to protect Delaware's lucrative corporate chartering business and annual franchise tax revenues. .
Introduction
In the United States, a prospective corporation is free to incorporate in any state, regardless of where the corporation plans to locate physically or transact business.1 Where the corporate organizers reside and whether the corporation has any actual ties to the chosen state of incorporation are factors of no consequence.2 The state that a corporation chooses is extremely important, however, because states generally have the exclusive right to regulate the internal affairs3 of corpo-rations incorporated under their laws.4 This exclusive right of regulation is known as the Internal Affairs Doctrine (the "IAD").5
The IAD replaces the standard conflict-of-laws principles that apply in most other areas of law.6 Conflict-of-laws scenarios arise frequently in corporate law due to the multistate and multinational operational capabilities and characteristics of many corporations.7 The typical scenario occurs when a corporation chooses to incorporate in one state but actually transacts most or all of its business in other states, thus implicating different standards of law.8 When a corporation operates in states other than its incorporating state, it is referred to as a "foreign" corporation in those other states.9
In these situations, the IAD traditionally has been a categorical rule giving the incorporating state the sole right and responsibility to regulate the internal affairs of its corporations.10 The rationale be-2003) (quoting Restatement (Second) of Conflict of Laws § 302 cmt. e (1971) ). For a detailed discussion of the distinction between internal affairs corporate law and corporate law that is external to an individual corporation and thus not regulated by the Internal Affairs Doctrine, see Theresa Gabaldon, The Story of Pinocchio: Now I'm a Real Boy, 45 B.C. L. Rev. 829, 840-41 (2004 (Del. 2005) . The California Corporations Code broadly defines the term "foreign corporation" to mean any corporation other than one chartered under the laws of the United States. See Cal. Corp. Code § 171 (West 2006) (defining "foreign corporation"); id. § 2115 (using the term throughout the section). Courts have adopted the term "foreign corporation," however, to mean any corporation incorporated out of state. See, e.g., VantagePoint, 871 A.2d at 1009-10 n.1 (explaining the operation of the California regulatory scheme). In VantagePoint, for example, the Supreme Court of Delaware explained that " [ hind the IAD is that subjecting the internal affairs of a corporation to the laws of only one state is consistent with the expectations of its organizers, and makes corporate decision making more predictable and reliable.11 Thus, no matter how attenuated a corporation's contacts with the incorporating state, nor how significant its contacts with nonincorporating states, the incorporating state will have the exclusive authority to regulate the corporation's internal affairs. 12 Several states have resisted this seemingly absolute right of an incorporating state to regulate internal affairs.13 Most notably, in 1977, the California legislature enacted Corporations Code section 2115 to allow the state to regulate all corporations that conduct a majority of their business in California, even if they are incorporated elsewhere and thus considered foreign corporations.14 The statute is not meant to eliminate or override the regulatory rights of the incorporating state, but rather to add another layer of protection for California shareholders and other stakeholders in those foreign corporations. 15 Although courts in California have upheld section 2115,16 Delaware courts have refused to recognize any exception to the IAD and have sharply criticized California's section 2115.17 The conflict between these two states is noteworthy because they are two of the most significant jurisdictions in the development of corporate law-more than sixty percent of all Fortune 500 companies are incorporated in Delaware, for example, and approximately twenty percent are headquartered in California.18 Consequently, the unsettled state of the law governing internal affairs affects a substantial number of the largest corporations in the country. 19 As long as these two states continue to disagree, the fates of many corporations litigating internal affairs issues hang in the balance.20 Lawsuits filed in California are being adjudicated under section 2115, while lawsuits filed in Delaware are being adjudicated according to the IAD, and so corporations with ties to both states have reason to be uncertain as to which standards will be applied. 21 The crux of this problem recently appeared in 2005 in Vantage-Point Venture Partners 1996 v. Examen, Inc., where the Supreme Court of Delaware refused to acknowledge the California statute in Delaware and instead reaffirmed the IAD as a categorical rule.22 The corporation at issue was incorporated in Delaware, but operated almost exclusively in California, and was exactly the type of business that section 2115 was meant to regulate.23 The Supreme Court of Delaware, however, decided that because the state of incorporation was Delaware, the corporation did not have to abide by California's internal affairs regulations. 24 This Note argues that the Delaware court erred in rendering this decision and that California Corporations Code section 2115 should be accepted as a valid exception to the IAD.25 In certain situations, a nonincorporating state should have the right to regulate foreign corporations operating significantly within it.26 Part I examines the history of this type of regulation in California and traces the state's steps in creat- that corporation's internal affairs.37 The policy underlying the statute is also simply stated: California should have the opportunity to regulate any corporation that relies on its residents and resources to sustain in-state operations, regardless of where it has chosen to incorporate.38 California courts have enforced section 2115 several times in recent history, but they have not always strictly followed the tenets of this policy.39 In certain situations, the courts have recognized that the need for predictability justifies the use of the IAD rather than section 2115 to resolve internal affairs disputes.40
A. The Basic Framework: California Corporations Code Section 2115
Section 2115 is a narrowly tailored statute that applies to nonpublic corporations that have significant business operations in California, but are incorporated elsewhere.41 The statute was created by the California legislature with the express purpose of policing out-of-state corporations that rely on California residents for the success of their business operations, yet incorporate elsewhere to take advantage of more lenient regulatory standards.42 Traditionally, due to the IAD, only the state of incorporation may regulate corporate internal affairs.43 Section 2115, therefore, operates as an exception to the IAD by allowing California to regulate foreign corporations operating substantially within the state.44 In effect, the statute applies additional regulations to corporations conducting business in California, notwithstanding any regulations already imposed by the actual state of incorporation.45 37 To come under the purview of section 2115, a foreign corporation must meet two prerequisites.46 First, it must transact more than one-half of its business in California.47 "Business" is measured by the corporation's in-state property assets, sales revenue, and payroll allocations.48 Second, more than one-half of the corporation's voting securities must be held by persons with record California addresses.49
The statute expressly exempts, however, any corporation with outstanding securities listed on a national securities exchange certified by the California Commissioner of Corporations.50 This provision effectively limits the statute's reach to only nonpublic companies, because currently, the certified exchanges are the New York Stock Exchange ("NYSE"), American Stock Exchange ("AMEX"), and Nasdaq Stock Market ("NASDAQ").51 A foreign corporation that satisfies these criteria, and is not exempt, has 135 days from the beginning of the The property factor is a fraction, the numerator of which is the average value of the corporation's real and tangible personal property owned or rented and used in California during the taxable year, and the denominator is the average value of all of the corporation's real and tangible personal property owned or rented and used during the taxable year. Id. § 25129. The payroll factor is a fraction, the numerator of which is the total amount of compensation paid by the corporation in California during the taxable year, and the denominator is the total compensation paid everywhere by the corporation during the taxable year. Id. § 25132. The sales factor is a fraction, the numerator of which is the corporation's total sales in California for the taxable year, and the denominator is the total sales of the corporation everywhere during the taxable year. id. § 25128 (stating apportionment of California business income relative to total corporate revenues); id. § 25129 (stating formula for determining California property factor); id. § 25132 (stating formula for determining California payroll factor); id. § 25134 (stating formula for determining California sales factor). Interestingly, section 2115 formerly operated in conjunction with California Corporations Code section 2108, which was repealed corporation, section 23151 of this Code mandates that all corporations doing any business in California must pay an annual franchise tax to the state.54 To calculate this tax, corporations must multiply their total revenue by a factor determined by the same figures used to measure business in section 2115: California property assets, sales revenue, and payroll allocations.55 The California legislature purposely used these same figures in section 2115 for ease of determination and for the benefit of corporations.56 Upon calculating and filing their annual franchise tax payments, corporations should immediately know if they meet one of the prerequisites of section 2115 and need to investigate whether they have to comply with the statute's regulations.57
If a foreign corporation qualifies for California regulation under section 2115, it has 135 days to do one of three things.58 First, the corporation can reduce its business operations in California to avoid the additional layer of section 2115 regulation.59 Second, the corporation can continue to take advantage of its California business operations and choose to comply with both section 2115 and the internal affairs regulations of its incorporating state.60 Finally, the corporation could reincorporate in California to avoid potential regulatory conflicts with its current state of incorporation and extra state franchise taxes.61 in 1997. See Cal. Corp. Code § 2108 (repealed by 1997 Cal. Adv. Legis. Serv. 187 (Deering)). Section 2108 mandated that all corporations qualified to do business in California must file an annual statement regardless of state of incorporation. See id. This statement had to detail the percentage of the corporation's stockholders residing in California and the extent of all California-based revenue, property assets, and payroll allocations. See id. Therefore, upon filing its annual section 2108 statement, corporations immediately knew whether or not they would be subjected to the regulatory standards in section 2115. See id. The California legislature decided to eliminate the requirement to file this annual statement, however, and opted instead to incorporate the figures already used in calculating corporate franchise taxes for ease of determination by the corporations. See id. ch. 21 legislative committee cmt.
54 Cal. Rev. & Tax. Code § 23151 (making exceptions to this general rule only for banks, financial institutions, and other corporations exempted from taxation under the California Constitution).
55 Id. § 23128 (stating that business income shall be apportioned to California by multiplying the corporation's total business income by a fraction, the numerator of which is the property factor plus the payroll factor plus twice the sales factor, and the denominator of which is four); see supra note 48. 
B. Public Policy Supporting Section 2115
California's statute, giving it the right to regulate the internal affairs of foreign corporations, is neither a new idea nor unique to California.62 The same idea is incorporated into the statutory and common law of other states as well.63 For example, in the landmark New York Court of Appeals decision German-American Coffee Co. v. Diehl in 1915, Judge Cardozo stated that "when countless corporations, organized on paper in neighboring states, live and move and have their being in New York, a sound public policy demands that our Legislature be invested with this measure of control."64 The policy behind California's section 2115 mirrors Cardozo's statement.65 California's interest in protecting resident shareholders and stakeholders is greater than any incorporating state's right to regulate corporate internal affairs when the majority of the corporation's business is done inside of California.66
Prospective corporations can incorporate in any state of their choosing, regardless of any actual connection to that state.67 There- 67 See Kaplan, supra note 1, at 435; Subramanian, supra note 1, at 1802-03; Tung, supra note 1, at 44. For a discussion of economic and democratic arguments that question this general rule, see Greenfield, supra note 6, at 140-44. Delaware has proven to be far and away the most popular choice for corporations. See id. at 135 (stating that the reasons typically cited for Delaware's dominance in numbers of incorporating entities are the state's management-friendly corporate laws, the expertise of Delaware courts, and an abundance of strictly corporate precedent). This state has a population of less than one-third of one percent of the United States, but it is the state of incorporation for more than fifty percent of all public companies and more than sixty percent of the Fortune 500. See id. at 136; see also Population Division, U.S. Census Bureau, fore, corporations can choose which state will govern their internal affairs.68 Conversely, employees, suppliers, and the communities that support those corporations do not usually live in the state of incorporation-they live in the states where the corporation actually operates.69 Because they are not citizens of the state of incorporation, that state has no real incentive to protect them.70 Thus, California's section 2115 seeks to protect these groups of people by preventing foreign corporations from relying on other states' laws while benefiting from California residents.71
C. Judicial Interpretation
Two California court decisions that predate section 2115 laid the groundwork for the statute's eventual operation and shed light on the California legislature's goal in enacting section 2115.72 Three subsequent California court decisions govern the operation of the statute and establish the outer bounds of California's ability to regulate foreign corporations.73 These decisions upheld the statute in the face of both constitutional and substantive challenges to its validity.74 Thus, California courts have allowed California to side-step the traditional mandate of the IAD in favor of using local law to regulate corporate internal affairs.75 than their charters and taxation obligations. See Our Annual Ranking of America's Largest Corporations, Fortune 500, Apr. 17, 2006, http://money.cnn.com/magazines/fortune/ fortune500/states/D.html (illustrating that of all of the Fortune 500 companies chartered in Delaware, only DuPont is headquartered there); The Largest Private Companies, supra note 18 (illustrating that of all 394 privately held companies with revenue over $1 billion that are chartered in Delaware, only WL Gore & Associates is headquartered there).
68 See Greenfield, supra note 6, at 136. Most corporations choose Delaware because its regulations are less stringent than those of other states like California in that they impose only the minimum requirements and duties upon corporate management. See State of Delaware Division of Corporations, supra note 18 (explaining why corporations choose to incorporate in Delaware); see also Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985) (holding that the sole obligation of directors is to maximize the interests of the shareholders); Katz v. Oak Indus. Inc., 508 A.2d 873, 879 (Del. Ch. 1986) (holding that the obligation of directors is to maximize the long-run interests of the shareholders and that doing so "at the expense of others" is not a breach of duty In doing so, however, the California courts did not totally turn a blind eye to the rationale behind the IAD, but rather merely worked within the narrow confines of section 2115 in situations where it should trump the IAD.76 These courts determined that in those rare circumstances when a corporation meets the prerequisites of section 2115, California's need to protect its shareholders and stakeholders legitimizes its right to regulate foreign corporations.77 The courts reasoned that the regulatory net in which California is attempting to catch corporations is appropriate because it is sufficiently small and easily determinable.78 This means that due to section 2115's prerequisites that a corporation have significant contacts with the state and not be listed on national securities exchanges, there are relatively few foreign corporations that can be regulated, and all of them will have months of advance notice.79 Therefore, although California has recognized the IAD as an acceptable method of determining which state should regulate corporate internal affairs in some situations, it has very clearly established section 2115 as a necessary exception to that rule.80
Decisions Prior to the Enactment of Section 2115
In 1916, in Provident Gold Mining Co. v. Haynes, the California Supreme Court extended a line of prior cases, including two from the U.S. Supreme Court, that allowed nonincorporating states to regulate foreign corporations.81 These prior decisions were confined to situations where the corporations had expressly referenced a plan to conduct business in foreign states in their charters.82 For example, in the 1901 case Pinney v. Nelson, a Colorado corporation expressly provided a clause in its charter that indicated its plans to extend business operations to California.83 The U.S. Supreme Court rejected the corporation's argument that it could only be subject to Colorado internal affairs regulations under traditional application of the IAD because it obviously planned on moving some of its business ventures into Cali- fornia and should have planned on complying with California law in doing so.84
In Provident, the California Supreme Court went further and decided that a foreign corporation need not expressly acknowledge in its charter any intent to transact business in California to come under the state's regulatory scheme.85 There, the plaintiff's claim involved the potential liability of shareholders, based on the decisions of the board of an Arizona corporation transacting significant amounts of business in California.86 The court decided that California regulation was legitimate, even though the corporation was chartered in Arizona, because of the significant amount of business it conducted in California.87 The court stated that holding otherwise would make it too easy for foreign corporations to take advantage of doing business in California while escaping California's standards of liability.88
Forty-five years later in 1961, in Western Air Lines, Inc. v. Sobieski, a California Court of Appeal relied on the same policy outlined in Provident to hold a Delaware corporation to California regulatory standards requiring cumulative voting.89 The corporation was formerly chartered in California, but had reorganized and reincorporated to take advantage of the fact that Delaware did not require cumulative voting.90 The court determined that California could force the Delaware corporation 84 See id. at 149-51. The Court stated that when a corporation is formed in one state, but by the express terms of its charter is created for doing business in another state, and business is eventually done in that state, it must be assumed that the charter contract was made by reference to the laws of the state where business is done, and the liability that those laws impose will attend the transaction of such business. Id. at 151. In making the same point by reference to contract law, the Court went on to say that while making a contract, parties may consider some other law than that of the place of contracting, in which case the other law would control. Id at 720. The court decided that following Western's argument would be tantamount to saying that initially the California Corporations Commissioner has the power to require that certain rights be guaranteed to shareholders before permitting the sale of a foreign corporation's stock, but that immediately thereafter, by amending its charter in another state, a foreign corporation can completely circumvent the requirement to continue providing those rights. Id. at 728.
to have cumulative voting rights and thus declined to apply the IAD.91 It concluded that California could, in effect, amend the charter of the foreign corporation because the corporation had purposefully evaded an element of shareholder protection that the state believed was vital.92
Decisions Following the Enactment of Section 2115
In 1982, a California Court of Appeal rendered a monumental decision in Wilson v. Louisiana-Pacific Resources, Inc., where it forced a Utah corporation to alter its charter to provide for cumulative voting.93 The court upheld section 2115 in the face of a constitutional challenge to its legitimacy and expressly stated that the IAD has never been blindly followed in California.94 The court reasoned that because of both the significance of the contacts between the Utah corporation and California, and the lack of its actual business contacts with Utah, the IAD would not be invoked to apply Utah law. 95 The court determined that because a corporation can only have the type of contacts mandated by section 2115 in one state at a time, there can be no risk of conflict with similar types of regulations in other states.96 Even the worst-case scenario for a foreign corporation-having to comply with two layers of regulation imposed by its incorporating state and by California-was not burdensome enough to nullify section 2115.97 Further, there was no suggestion or evidence that the statute was adopted for the purpose of deterring foreign cor- The court first reasoned that the statute did not offend the U.S. Constitution's Full Faith and Credit Clause because any interest that Utah had in maintaining a laissez-faire attitude through refusing to require cumulative voting was outweighed by California's policy supporting cumulative voting to protect citizen-shareholders in foreign corporations. See id. at 857. The court then determined that the statute did not offend the U.S. Constitution's Commerce Clause because it did not overburden interstate commerce. See id. at 859-60. Next, the court decided that there was no violation of the U.S. Constitution's Due Process principles because California had the greatest interest in regulating cumulative voting of corporations whose stock is held by a majority of its residents, and section 2115 was a rational response to this interest. See id. at 861. Finally, the court held that the statute did not offend the U.S. Constitution's Equal Protection Clause by excluding only corporations listed on certified securities exchanges. See id. at 862-63. It was rational for the California legislature to believe that the disclosure requirements and other forms of regulation imposed by the NYSE, AMEX, and NASDAQ, combined with the higher degree of scrutiny to which the corporations are subjected in the marketplace, provided an adequate substitute for the regulations imposed by section 2115. The dispute in this case did not concern California's section 2115, but rather section 2116, which states that a director's liability to a corporation is a matter of internal affairs and should be governed by the laws of the state in which it is incorporated. Id. at 559. The defendant directors attempted to use this as a defense to being sued under California law because the corporation was chartered in Delaware. Id. at 561. The court, however, decided that even though the California statute codified the IAD for insider trading liability, another California securities fraud statute could trump the IAD. See id. at 570. The court stated that the IAD did not prevent the local claims against the directors because of the California legislature's "historic and well-established intent" to regulate activities taking place in California, even when it is not the state of incorporation. See id.
103 See id. at 569 ("'In some situations . . . the local court may, in the interest of justice, take jurisdiction over internal affairs and apply local law. A typical example is the application of the Corporate Securities [Law of 1968] to protect California residents against fraud in the sale of securities of a foreign corporation.'" (quoting 9 B.E. Witkin, Summary of California Law § 239 (10th ed. 2005))).
104 See id. at 568; Restatement (Second) of Conflict of Laws § § 302 cmt. g, 304, 309 (1971) . Sections 302, 304, and 309 contain clauses stating that usually the local law of the state of incorporation will be applied to determine internal affairs issues. See Restatement (Second) of Conflict of Laws § § 302, 304, 309 (1971) . The exception to this occurs only in the unusual case where, with respect to the particular issue, some other state has a more significant relationship to the occurrence and the parties, in which case the local law of the other state will be applied. See id.
The courts' application of section 2115 has not been unwavering, however.105 For example, in the 2003 case of State Farm Mutual Automobile Insurance Co. v. Superior Court of Los Angeles County, a California Court of Appeal chose not to apply section 2115 and instead opted for the traditional application of the IAD.106 In this case, insurance policy holders in California alleged a breach of duty by the directors of State Farm, an Illinois corporation, for not providing a dividend and amassing massive amounts of cash surplus instead.107 The court decided that, because of the existence of multistate and multinational organizations, directors and officers have a significant right to know what law will be applied to their actions at all times.108 In certain situations, the court concluded that section 2115 could cause too much uncertainty.109
In supporting its holding, the court actually asserted one of the major policy justifications behind the IAD-that it provides certainty to corporations regarding which law will be applied to their actionsand even cited one of Delaware's major cases in great length.110 The court applied Illinois law to the dispute instead of the California regulations from section 2115.111 Despite utilizing the IAD, however, the court reaffirmed section 2115 by stating that California retained the right to govern the internal affairs of foreign corporations when the prerequisites of the statute were met.112 Moreover, the court held that in other factual situations, California was even within its rights to regulate dividend distributions.113 
II. Regulation of Foreign Corporations and Recognition of California Policy in Other Jurisdictions and the Restatement
Several courts in jurisdictions other than California have endorsed the same policy that drives section 2115 of the California Corporations Code.114 They too have chosen to utilize local law rather than the IAD in resolving corporate disputes regarding internal affairs.115 New York, for example, has enacted regulations for foreign corporations that have language similar to California's section 2115, and the New York courts have enforced them.116 Although federal case law discussing the IAD is sparse, jurisdictions such the U.S. Court of Appeals for the Second Circuit and two U.S. District Courts for New York and Massachusetts have refused to apply the IAD automatically.117 Further, a case from the Supreme Court of Iowa also demonstrates that California's regulation of foreign corporations is neither an extreme nor novel measure and is, in fact, replicated elsewhere.118 Lastly, the Restatement (Second) of Conflict of Laws has adopted the California exception to the IAD and even uses California case law in explaining it.119
A. Federal Cases in Support of California Public Policy
The New York state legislature has enacted a series of statutes similar to section 2115 of the California Corporations Code and its progeny.120 Under New York's regulatory scheme, substantially the same regulations are applied to in-state corporations that are applied to foreign corporations generating more than one-half of their business income in New York for three consecutive years.121 Two federal courts interpreting New York law have interpreted these statutes-New York Business Corporation Law sections 1319 and 1320-and allowed the state to reject the IAD in favor of local New York law.122
In 1984, in Norlin Corp. v. Rooney, Pace Inc., the U.S. Court of Appeals for the Second Circuit decided that application of the IAD is not mandatory.123 The court expressly stated that because the New York legislature had decided to apply certain provisions of the state's business law to any corporation doing business in the state, regardless of its state of incorporation, courts did not have to apply the IAD.124 Therefore, the court interpreted New York Business Corporation Law to provide that any foreign corporation operating sufficiently within New York can be subjected to the state's law governing corporate internal affairs.125 A U.S. District Court for the Southern District of New York similarly interpreted New York law in an internal affairs dispute involving a Kentucky corporation.126 In 1996, in Stephens v. National Distillers & Chemical Corp., the court held that the public policy concerns of New York mandated a departure from the IAD.127 The court applied New York law to the exclusion of the law of Kentucky, the state of incorporation, and noted that a condition on the right to do business in New York was yielding obedience to its laws concerning corporate internal affairs.128
Further, in Resolution Trust Corp. v. Gladstone in 1995, the U.S. District Court for Massachusetts even went so far as to formulate a standard with which a party trying to enforce nonincorporating state laws in internal affairs litigation can overcome the presumption associated with the IAD.129 The court stated that the IAD does not have to be the default rule when certain circumstances are met.130 Those circumstances are: (1) where the expectations of the parties merit the application of other law, (2) where local law should be applied in the name of certainty, or (3) where the ease in the determination and application of the law to be applied justifies the use of another jurisdiction's law.131 
B. State Cases in Support of California Public Policy
In 1975, in Greenspun v. Lindley, the Court of Appeals of New York expressly rejected automatic application of the IAD.132 The court decided to apply Massachusetts law to a dispute regarding the investment policies and board behavior of an investment trust chartered in Massachusetts.133 The court only applied the law of the state of incorporation, however, because there was no proof that the investment trust had significant business contacts in New York.134 The court stated that had there been a showing that the Massachusetts investment trust was "present" in the state of New York, the court would have been free to apply New York law, regardless of the state of incorporation and the IAD.135 Thus, the New York court used the same reasoning as the courts in California to justify maintaining an exception to the IAD for corporations operating significantly within a state's boundaries.136
The Supreme Court of Iowa also took issue with the IAD and declined to apply it in Weede v. Iowa Southern Utilities Co. of Delaware in 1942.137 In this case, Iowa Southern was incorporated in Delaware, but its principal place of business was in Iowa, where all of its property was located, and all of its officers, directors, and shareholders resided.138 The court stated that the corporation's foreign identity, based on its state of incorporation, was "at best a metaphysical concept" and was not applicable to the resolution of the conflict-of-laws analysis due to the "practical necessities of the modern business world."139 Because the corporation was far too invested in Iowa to circumvent its laws and regulations by incorporating elsewhere, the court applied Iowa law.140 The Weede court concluded that incorporation in Delaware, by itself, does not require Iowa to allow a corporation to transact business in Iowa unconditionally.141
C. Restatement (Second) of Conflict of Laws in Support of California Public Policy
Although it serves only as persuasive authority, the Restatement (Second) of Conflict of Laws expressly acknowledges the IAD, and courts around the country frequently cite to it.142 These judicial opinions typically cite to the Restatement for its definition of the IAD and its explanation of the IAD's application and exceptions.143 For example, section 302 states that matters involving the internal affairs of a corporation, defined as "the relations inter se of the corporation, its shareholders, directors, officers or agents," should be determined by the law of the state of incorporation.144 The comments to this section of the Restatement explain that this rule is generally supported by the need for predictability and uniformity of result, protection of the justified expectations of the parties, implementation of the relevant policies of the state with the dominant interest in the decision of the particular issue, and ease in the application of the law to be applied.145
Along with generally explaining the IAD, however, the Restatement also describes situations in which the IAD is not an absolute rule and should not be applied.146 Part two of the text of section 302 explains that where a nonincorporating state has a more significant relationship with the parties and issues involved in a dispute, the law of that state should be applied to the exclusion of the incorporating state's law.147 The comments to this section elaborate on this exception and point out that, although such a situation may be rare, application of the IAD also should be prohibited when another state's interest overrides those of the incorporating state.148
Comment g to section 302 sets forth several factors to consider in determining which state's interests are most prevalent to an internal 141 affairs dispute.149 Among these factors are the nature and extent of the corporation's relationship to the state of incorporation versus the nature and extent of the corporation's relationship to the state whose local law is sought to be applied.150 This comment explains that the reasons for applying the law of the incorporating state become much less significant when a corporation has little or no contact with the state other than being incorporated there.151 In these situations, comment g maintains that some other state will almost surely have a greater interest than the state of incorporation in the determination of any particular issue.152 Further, this comment also makes clear that local state law, rather than the incorporating state's law, should be applied when the relevant local laws embody important policy decisions of the nonincorporating state.153
III. The Internal Affairs Doctrine in Delaware
In contrast to the approach applied by other states and recognized by the Restatement, Delaware acknowledges no exceptions to the IAD.154 Delaware courts have interpreted the IAD to provide a categorical rule for resolving disputes involving corporate internal affairs.155 The broad range of internal affairs that therefore cannot be governed by a foreign state are described generally as the adoption of bylaws; the issuance, reclassification, and repurchase of corporate stock; the holding of directors' and shareholders' meetings; the declaration and payment of dividends and other distributions; charter amendments; mergers; consolidations; and reorganizations.156 A Delaware court has never permitted a foreign state to regulate any of these elements of the internal affairs of a corporation not chartered within that state.157 Proponents of the IAD argue that the original organizers of a corporation and its subsequent participants need to know the standards that will be applied to the corporation in the future so that they can plan current transactions under fixed procedures that will determine their rights and liabilities. 159 The idea is that a rule mandating that the state of incorporation has the sole right to regulate the corporation throughout its existence protects the justified expectations of the organizing parties and guarantees that the rights they originally negotiated for will remain intact.160 When a corporation is formed, corporate organizers contract with each other to create their business. 161 Organizers make an affirmative choice regarding which set of state regulations to utilize, and that chosen set of regulations should not be altered without their action to reincorporate somewhere else. 162 Moreover, although corporate organizers have the ability to choose the state of incorporation at the time of creation, unconsidered or unforeseen factors may later affect where business is physically conducted.163 For example, changing market demands may encour-age a corporation to move to new states.164 In a more extreme case, a corporation may be forced to move to new states just to survive, as in the case of a corporation that must locate closer to suppliers or natural resources to save money on transporting materials or goods.165 Therefore, by providing predictability, the IAD operates to prevent a corporation in this situation from being subjected to multiple and possibly inconsistent legal standards as a result of reasons largely beyond its control. More importantly to this Note, however, the Commerce Clause has also been interpreted to ban any state and local law or regulation that places an undue burden on interstate commerce, even in the absence of specific congressional action. See Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520, 529-30 (1959) (holding that the Commerce Clause provides an independent limit on state or local power, even where Congress has not acted, when such power is used to overburden interstate commerce); S. Pac. Co. v. Arizona, 325 U.S. 761, 783-84 (1944) (holding that the Commerce Clause provides an independent limit on state or local power, even where Congress has not acted, when such power is used to overburden interstate commerce). This limiting function of the Commerce Clause, known as the "Dormant Commerce Clause," is relevant because the Delaware courts have Further, the U.S. Supreme Court has invalidated state regulations that unreasonably interfere with interstate commerce relative to the state interests and policies behind them.169 The Delaware courts have ruled that section 2115 of the California Corporations Code unreasonably burdens interstate commerce because it discourages corporations from doing business in California out of fear of the possibility of being regulated in a way that their states of incorporation do not mandate.170
The Supreme Court of Delaware has held that nonincorporating states have no, or at least very little, interest in regulating the internal affairs of foreign corporations, as compared to the interests of the actual incorporating state.171 Because of this assumption, under Delaware's conception of the Commerce Clause, no such state can ever add an additional layer of internal affairs regulation.172 The Supreme Court of Delaware has stated that the application of the IAD is therefore mandated by constitutional principles, except in the rarest situations, such as where the law of the state of incorporation is inconsistent with a national policy on foreign or interstate commerce.173
Allowing a Nonincorporating State to Regulate Foreign
Corporations Violates the Due Process Clause Wilson, 187 Cal. Rptr. at 859-60 (stating that there is no suggestion or evidence that section 2115 was adopted for the purpose of deterring foreign corporations from doing business in California nor that it has had or will have such an effect).
171 See VantagePoint, 871 A.2d at 1113 (stating no criteria or reasoning for this proposition).
172 See id. But see Oldham, supra note 4, at 121-23. Oldham disagrees with the Delaware court and thinks it is "doubtful that section 2115 could be successfully challenged as an excessive burden upon interstate commerce." See id. Instead, he believes that "California could not promote its substantial state interest embodied in section 2115 in another manner which would have a lesser impact on interstate activities." Id. Further, "[s]ince the local benefits which will flow from section 2115 are substantial and since one of its purposes is to protect California shareholders and creditors from fraud, it is highly doubtful that a court will find that section 2115 violates the commerce clause." Id. Delaware has determined that allowing a nonincorporating state to regulate the internal affairs of foreign corporations presents an "intolerable consequence to the corporate enterprise and its managers."175 It has reasoned that when a corporation begins to operate in many different states and locales, its officers and directors have a right to know at all times exactly what law will be applied to their actions. 176 Further, shareholders also have a right to know what standards of accountability they may use to hold corporate officers and directors liable for economic mishaps, bad internal governance, and gross negligence.177 By investing in a corporation, shareholders are selecting the laws of a given state-the state of incorporation-to regulate the affairs of a corporation and to protect them if such a need arises.178 If a corporation expands into other states and becomes subject to different and possibly conflicting regulations, the shareholders, officers, and directors are forced to deal with new rules they did not have the right to bargain and plan for, which offends notions of Due Process. The Delaware courts have invoked these principles of Due Process in the IAD debate to imply that section 2115 of the California Corporations Code takes these rights away from corporate organizers and shareholders by imposing extraneous regulations not bargained for at the time of incorporation. See VantagePoint, 871 A.2d at 1113; McDermott, 531 A.2d at 216. The argument is that a corporation should not have to give up the protection of the laws of the state of its own choosing-the state of incorporation-and be forced to comply with internal affairs laws of another state just because it increases its operations to more than fifty percent in that state. Court of Delaware refused to interfere with the internal affairs of a Panamanian corporation and did not hesitate to apply the IAD, even though Panamanian corporate law completely contradicted that of Delaware.182 Delaware law prohibits a subsidiary corporation from voting any shares held by the subsidiary's parent in favor of the parent in a given transaction, but Panamanian law allows it.183 Delaware shareholders of the Panamanian subsidiary sued to enjoin such voting as a violation of Delaware law.184 Nonetheless, the court decided that it was inappropriate for the state law of Delaware to interfere with the Panamanian corporation's voting because it was incorporated in Panama, not Delaware.185
The court determined that the subsidiary corporation was lawfully incorporated in Panama, and that Panama had a substantial interest in the internal affairs of its corporations and strong policy goals behind its governing regulations.186 Delaware, on the other hand, had no real interest in the corporation and had no relationship with it other than the fact that shareholders of its subsidiary lived in Delaware.187 Interestingly, the court never discussed the possibility of having to sort through any international law issues in adjudicating a dispute involving an internationally chartered corporation.188
The court concluded that Delaware's interference with the Panamanian corporation would have violated the Commerce Clause because Delaware had no justification beyond a suit on behalf of its citizens, and this could not outweigh any Panamanian interests.189 The court stated that application of any rule other than the IAD would be apt to produce "inequalities, intolerable confusion and uncertainty, and intrude into the domain of other states that have a superior claim to regulate the same subject matter."190 Therefore, the court held that involved a Commerce Clause challenge to an Indiana corporate antitakeover statute that made it difficult for an out-of-state raider to take over an Indiana corporation.193 The U.S. Supreme Court ruled that the statute was constitutional.194 It held that a state did not violate the Commerce Clause, "notwithstanding heavy burdens imposed upon interstate commerce, if a state is merely regulating the internal affairs of its own corporations."195 Thus, although the Indiana statute probably made it less likely that an out-of-state raider would be interested in an Indiana corporation because of additional in-state takeover requirements, the statute was appropriate because it only actually governed the in-state target corporations.196 The Supreme Court of Delaware wrote in its McDermott opinion that it interpreted CTS Corp. to provide strong support for a conclusion that the Commerce Clause actually mandates that a state apply the IAD to disputes involving foreign corporations.197
IV. VantagePoint Venture Partners 1996 v. Examen, Inc.:
The Crux of the Battle Between California and Delaware to Regulate Foreign Corporations
In 2005, the Supreme Court of Delaware was faced with the decision of whether to uphold the IAD as a categorical rule in internal affairs disputes or recognize section 2115 of the California Corporations Code as a valid exception to that rule.198 In VantagePoint Venture Partners 1996 v. Examen, Inc., the court opted to maintain the status quo and refused to accept any arguments in favor of California's regulation of foreign corporations.199 Despite Delaware's ruling in Van-tagePoint, however, California still maintains that it has the right to regulate foreign corporations.200 Therefore, the outcome of any internal affairs litigation involving a Delaware corporation that falls under section 2115's purview seems to be completely dependent on where a plaintiff files the lawsuit.201 This uncertainty leaves numerous private companies, many of which are large Fortune-500-type organizations, incorporated in Delaware but doing business in California on shaky legal ground when faced with the opportunity to increase operations in California.202
A. Facts and Procedural Background
On March 3, 2005, Examen, a Delaware corporation, filed a complaint in Delaware seeking a judicial declaration that Vantage-Point, a Delaware limited partnership, was not entitled to a class vote of Examen's preferred stock regarding a proposed merger between Examen and Reed Elsevier.203 VantagePoint was a majority shareholder of the preferred class of Examen's stock, but it was not an aggregate majority shareholder of all of the classes of stock combined.204 VantagePoint would not have been able to block the merger unless there were a class vote.205 On March 8, 2005, VantagePoint filed an opposing action in California.206 This action sought a judicial declaration that Examen was a qualified "quasi-foreign" corporation under section 2115 of the California Corporations Code and that Examen was violating the statute by refusing to allow a class vote that was mandated by California law.207
On March 10, 2005, the Delaware court granted Examen's request for an expedited hearing and judgment.208 Soon after, the California court decided to stay the California action while awaiting the decision of the Delaware court.209 The Delaware Court of Chancery initially decided that the case was governed by the IAD and held for Examen.210 VantagePoint appealed to the Supreme Court of Delaware, seeking to enjoin the merger's closing pending its judgment.211 The injunction was denied, although the court did grant Vantage-Point's request for an expedited appeal.212 Examen closed its merger with Reed Elsevier on the same day.213
B. Arguments Made by the Parties
Examen argued that because the issue in dispute-shareholder voting rights-fell within the purview of the IAD, the IAD must be applied, regardless of California's regulations.214 If the IAD applied, the judgment would be decided pursuant to Delaware law rather than California law because Delaware was the state of incorporation.215 Examen asserted that its certificate of incorporation required the affirmative vote of the holders of a majority of its issued and outstanding shares of the common and preferred stock together, as if they were a single class.216 Delaware corporate law allowed for this kind of provision and did not require Examen to provide for the voting of the common and preferred shares of stock as separate classes.217 Accordingly, if Delaware law applied, Examen's charter would be upheld, it would not have to provide for voting by class, and its merger would be safe. 218 VantagePoint, on the other hand, argued that in creating section 2115, California had promulgated a constitutional statute that was narrowly tailored to safeguard the important state interests of protecting California shareholders and other stakeholders.219 VantagePoint stated that section 2115 was designed to provide an additional layer of investor protection by mandating that California's voting requirements apply in cases where a foreign corporation has chosen to conduct a majority of its business in California.220 California's section 2115 mandates shareholder voting by class, which would allow VantagePoint to block the proposed merger.221 Examen met the prerequisites of section 2115, as it was headquartered in Sacramento and had regional offices throughout California.222 Therefore, VantagePoint urged the Delaware court to apply the California statute, rather than default to the traditional IAD, and force Examen to allow voting by class.223
C. Decision of the Supreme Court of Delaware
The court decided to utilize the IAD rather than to apply California's section 2115 and refused to force Examen to allow separate voting by class.224 VantagePoint was thus unable to block the merger.225 The court adhered to the policy goals behind the IAD and questioned the constitutional validity of section 2115, although it did not expressly say the statute was unconstitutional. 226 Notably, the court expressly rejected VantagePoint's argument that California had an interest in regulating the internal affairs of foreign corporations.227 It held that the only jurisdiction that can have any in- terest in doing so is the state of incorporation.228 Because of this affirmation, California had no rights and interests outweighing those of Examen's corporate officers, directors, and shareholders in knowing at all times what law and standards of accountability will be applied to their actions.229 Therefore, the court concluded that application of the IAD was mandated by the constitutional principles outlined in the Due Process and Commerce Clauses to uphold these interests. 230 The court noted that the only exception could be in the "rarest situations . . . when the law of the state of incorporation is inconsistent with a national policy on foreign or interstate commerce."231
V. California Law Should Have Been Applied in VantagePoint
in Accordance with Section 2115
The 237 Further, the VantagePoint court ignored some of the express terms of the Restatement, which endorsed the viability of a California-type exception to the IAD, and instead emphasized other sections. 238 In this way, the court failed to recognize the gravamen of the argument in favor of California regulation. 239 The glaring errors and poor reasoning in VantagePoint suggest that the court may have had some unstated concerns that undermine the result.240 Delaware's leading role in charter competition and its stated public policy goal of providing a favorable climate for corporate organization, for example, may have contributed to the court's reluctance to recognize the validity of California's section 2115. 241 Delaware has a self-interest in keeping the hundreds of thousands of locally chartered corporations in state. 242 The annual franchise taxes paid by these corporations account for more than one-quarter of Delaware's revenues, as per its 2005 operating budget. 243 tagePoint opinion is based on shaky precedent, at best, which should have lead to a victory for California's section 2115 over the IAD.254
The actual dispute in CTS Corp. concerned Indiana's regulation of the hostile stock tender offer process involving Indiana corporations. 255 The issue was whether the governing Indiana statute, as applied to Indiana corporations, conflicted with the federal Williams Act. 256 In VantagePoint, however, the Supreme Court of Delaware cited to CTS Corp. as if the issue at hand were Indiana's regulation of foreign corporations. 257 The Williams Act required that any hostile tender offer remain open for twenty days, whereas the Indiana statute required such an offer to remain open for fifty days.258 Thus, the Indiana statute provided more protection for Indiana corporations subject to a hostile takeover by giving them an extra thirty days to attempt either to thwart the takeover process or to find a buyer willing to pay a higher price than the original tender offer. 259 The U.S. Supreme Court decided that the Williams Act did not preempt the Indiana statute and upheld the state's law. 260 The Court reasoned that the Indiana statute was only adding an additional layer of protection to its own in-state corporations, and therefore did not actually conflict with or take anything away from federal law.261 The Indiana statute added to the baseline regulations in the Williams Act, which was acceptable to the Court because it only concerned in-state corporations.262 With its opinion, the U.S. Supreme Court merely endorsed the right of a state to regulate all of its own in-state corporations; it was not concerned with the proposition of a state attempting to regulate foreign corporations and whether that was legitimate. 263 Although the Court noted that so long as each state regulates only the corporations it has created, there will be no Commerce Clause problem because corporations will only be subject to the laws of one state, it never actually considered the possibility of a state's corporate law going beyond its own corporations. 264 Nevertheless, in VantagePoint, the Supreme Court of Delaware cites to CTS Corp. for the proposition that only the state of incorporation can govern corporate internal affairs.265 The court takes the U.S. Supreme Court's affirmative declaration that a state is permitted to regulate its own corporations liberally to mean that this is an exclusive right of the incorporating state, and that other states cannot also do so.266 The Van-tagePoint court unreasonably leaps to the conclusion that a nonincorporating state is categorically banned from adding to the regulatory requirements of foreign corporations.267
This conclusion is not supported by CTS Corp 275 The California Court of Appeal decided to use the IAD in the particular fact setting of State Farm because section 2115 was not implicated. 276 The foreign corporation at issue in the case had not established significant contacts in California by the terms of section 2115.277 In those situations, the state upheld the validity of strictly using the IAD because no exception applied, and the policy behind section 2115 was not implicated.278
Most importantly, however, the State Farm court expressly endorsed California's right to regulate foreign corporations when the prerequisites of section 2115 are met.279 In no uncertain terms, and completely contrary to the VantagePoint court's description and citation of the case, the State Farm court boldly reiterated the right of California to regulate foreign corporations.280 It explained that "California law governs certain internal affairs of a foreign corporation if more than half of the corporation's voting stock is held by California residents, and the corporation conducts a majority of its business in the state . . . ."281 Furthermore, the State Farm court also noted that California law can even be used to regulate the dividends of a foreign corporation-which are typically insulated by the business judgment rule in the incorporating state-and cited to section 2115. 282 Therefore, California has not abandoned or ceded its right to regulate the internal affairs of foreign corporations, as the Supreme Court of Delaware incorrectly stated in VantagePoint. 283 Although the court relied on the Restatement, it did so selectively, which further contributed to its errors in VantagePoint.293 Section 302 of the Restatement has two parts-the first part generally states the IAD, but the second part basically codifies California's policy in regulating foreign corporations with section 2115.294 In relevant part, section 302(2) states that the law of the state of incorporation will be applied in an internal affairs dispute unless some other state has a more significant relationship to the occurrence and the parties. 295 California's statute embodies this exception for when a state has a more significant relationship to a corporation than the incorporating state, and the Restatement supports this statute.296 Most notably, comment g to the Restatement uses the California case of Western Airlines, Inc. v. Sobieski to demonstrate the rejection of the IAD as a categorical rule and to explain the exception provided by section 2115.297 Further, the Reporter's Notes to section 302 explain that the statutes of both California and New York specifically allow for these states to regulate the internal affairs of foreign corporations with significant business contacts within them. 298 In discussing the Restatement and using it to support the IAD, however, the VantagePoint court inexplicably failed to acknowledge the second part of section 302 even though it is a major portion of the text.299 The court similarly failed to recognize that the Restatement points to California case law to justify an exception to the IAD expressly codified in this section.300 Instead, the court merely highlights and accepts those portions of the Restatement that are consistent with applying the IAD as a categorical rule.301 The Supreme Court of Delaware, therefore, seems to have contradicted itself or at least to have made an incomplete conclusion of law.302 It highlighted and cited to the Restatement to justify using the IAD, but at the same time it failed to recognize that the very same portion of the Restatement to which it pointed fully incorporates California's exception to the IAD in section 2115.303
B. The Supreme Court of Delaware's Decision in VantagePoint May Have Been Driven by State Self-Interest in Corporate Franchise Tax Revenues
The fact that the Supreme Court of Delaware seems to have misconstrued and selectively excluded relevant legal precedent in its Van-tagePoint opinion is not difficult to understand when considering what was at stake in the outcome for Delaware.304 The state is fiscally dependent on the revenues that its countless in-state corporations provide every year via franchise taxes. 305 Had the court opted to recognize an exception to the IAD for California's section 2115, it is plausible that some of these corporations would have reincorporated in California to simplify their regulatory burdens rather than deal with Delaware and California internal affairs restrictions simultaneously. 306 This possibility-that section 2115 corporations would take their franchise tax payments out of state-could have cost the Delaware state government many millions of dollars.307 Therefore, Delaware's selfinterest in retaining these revenues may have been a driving force behind the court's VantagePoint decision. 308 Delaware is by far the leading state of incorporation in the United States.309 More than fifty percent of all publicly traded companies in the country have chosen to incorporate in Delaware, including sixty percent of the Fortune 500.310 It has dominated the nation in number of all chartered corporations since the early 1900s, when other key states amended their corporate laws unfavorably.311 By 1965, thirty-five percent of all companies listed on the NYSE were Delaware corporations; by 1973, this number had risen to forty percent; and by 2000, approximately half of all NYSE companies were incorporated in Delaware. 312 Delaware now charters more than 3700 publicly traded companies, whereas the next largest total in any state is less than 200. 313 Delaware's dominant position in collecting corporate charters enables it to make substantial revenues by assessing an annual franchise tax of up to $150,000 for large entities. 314 In the aggregate, these revenues constitute a considerable portion of the state's annual operating budget. 315 In fiscal year 2005, for example, the state's operating budget was approximately $2.56 billion.316 Delaware collected over $700 million in corporate franchise taxes for the same year, representing more than one-quarter of the total.317 The 2005 population of Delaware was roughly 844,000, which means that for each family of four, on a per capita basis, the state captured approximately $3300 in revenues from incorporations. 318 Without its thousands of locally chartered corporations, Delaware would conceivably have to raise state income taxes by a similar amount to maintain the same level of services that the state currently provides. 319 The risk that some Delaware corporations would move to California may have loomed too large for the Delaware courts to overlook and could have driven their decision to disregard California's exception to the IAD.320 Instead, by keeping a stronghold on internal affairs regulation in the state of Delaware by using the IAD as a categorical rule, the VantagePoint court substantially reduced this risk.321 It assured all Delaware corporations that, even though the law is unsettled between California and Delaware, so long as any internal affairs dispute actions are filed in their home state first, they will only have to comply with local regulations.322 The Supreme Court of Delaware, throughout its opinion in VantagePoint, may very well have calculated that this assurance would be enough to keep its corporations in state to protect its massive franchise tax revenues.323
Conclusion
Traditionally, the IAD only allows the state of incorporation to regulate corporate internal affairs. In creating section 2115, the California legislature did not attempt to give a nonincorporating state free reign to regulate liberally any foreign corporation operating within state boundaries. Nor did it attempt to abolish all use of the IAD in resolving corporate internal affairs disputes. Rather, section 2115 is narrowly focused and is meant only to allow California to regulate those corporations that significantly take advantage of California resources, but are incorporated elsewhere. The statute's threetiered prerequisites guarantee that only corporations that purposefully move into California to establish substantial in-state business contacts face the possibility of having to comply with both California regulations and those of their actual incorporating states.
Although several other jurisdictions approve of the policy behind California's section 2115 and even support similar regulatory measures, Delaware has taken issue with it and refuses to allow any exceptions to the categorical rule of the IAD. Most recently, in 2005, the Supreme Court of Delaware severely criticized section 2115 in Van-tagePoint Venture Partners 1996 v. Examen, Inc. and upheld the status quo of the IAD even though the California statute's prerequisites were met by a Delaware corporation. Even in the face of this out-of-state criticism, however, California courts continue to support and enforce section 2115. This disconnect between two of the major players in corporate law leaves the futures of large, multi-state corporations uncertain, as there are many that are incorporated in Delaware but operate significantly in California. For now, internal affairs litigation commencing in Delaware will be decided under the IAD, whereas it will be decided under section 2115 should it begin in California.
Delaware should have recognized section 2115 as an exception to the IAD, just as several courts in other jurisdictions have done. Instead, the VantagePoint court used faulty reasoning and misconstrued relevant precedent to reach the conclusion that the IAD should be an absolute rule. By doing so, the court protected Delaware's self-interest in retaining its dominance in number of incorporated entities. These countless in-state business entities pour hundreds of millions of dollars into the Delaware treasury every year in corporate franchise taxes. Had the Supreme Court of Delaware accepted California's section 2115, it would have run the risk of some of these Delaware corporations reincorporating in California to avoid having to comply with dual regulatory standards. Without these corporations, the state government of Delaware would have had to look elsewhere for revenue. The undesirability of this course of action may explain the court's erroneous opinion in VantagePoint, which should be highlighted if relied on in the future.
